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“HOT BUTTON” WAGE AND HOUR ISSUES
Independent contractors
 Overtime issues (exemptions, new rule, new
new rule)
 Withholding payment of accrued leave (new
statute)
 Unauthorized deductions


INDEPENDENT CONTRACTORS



Misclassification is a major issue for employers.
20-Factor “Common Law” Test
(http://www.nd.gov/labor/contractor/index.html)
N.D.A.C. § 27-02-14-01(5)(b)







Who has “control” over relationship?
- Who decides when, where, how work is to be
performed?
Does worker have contractor’s license, own business,
hold himself or herself out to public to provide same
type of work?
Does worker work for more than one firm at a time?

OVERTIME
Who is exempt from overtime?
- 4 primary exemptions
- “Administrative” employees
- “Executive” employees
- “Professional” employees
- “Highly compensated” employees
Additional exemptions can be found in N.D.A.C. §
46-02-07-02(4)


OVERTIME (CONT.)
“Administrative” employees are those whose
primary duties consist of:
- Performance of office or non-manual work
directly related to management policies or general
business operations of the employer, AND
- Customarily and regularly exercise discretion and
independent judgment
Possible examples include: a project manager,
finance manager, marketing manager, etc.
N.D.A.C. § 46-02-07-01(1)


OVERTIME (CONT.)
“Executive” employees are those whose primary duties
consist of:
- Management of the enterprise in which the employee
is employed or of a customarily recognized department
or subdivision,
- Directs the work of two or more employees, AND
- Authority to hire, fire, promote other employees (or
ability to influence those decisions)
Possible examples include president, CEO, vice president
of international affairs, etc.
N.D.A.C. § 46-02-07-01(6)


OVERTIME (CONT.)
“Professional” employees are those whose primary duties
consist of:
- Work requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged
course of specialized instruction and study,
- Work requiring consistent exercise of discretion and
judgment, AND
- Work that is predominantly intellectual and varied in
character and is of such character that the output produced
or the result accomplished cannot be standardized in
relation to a given period of time
Possible examples include attorneys, physicians, etc.
N.D.A.C. § 46-02-07-01(10)


OVERTIME (CONT.)
A “highly compensated” employee is one who:
- Paid total annualized compensation of
$100,000 or more,
- Receives at least $455/week, AND
- Primary duties consist of office or nonmanual work
N.D.A.C. § 46-02-07-01(7)


OVERTIME (CONT.)


New overtime rule proposed by USDOL
- Current federal regulations require
“administrative”, “executive”, and
“professional” employees receive at least $455
per week ($23,660 per year)
- Proposed rule would have increased this floor
to $913 per week ($47,476 per year)
- Primarily targeting “mid-level” managers at
retail establishments and restaurants

OVERTIME (CONT.)
Nevada, et al. v. U.S. Dept. of Labor, et al.
 District Court enjoined the enforcement of rule
 Declared rule invalid in August of 2017
 USDOL’s next steps
 Request for information
 Waiting on new, new rule


OVERTIME (CONT.)
Employers frequently misclassify employees as
exempt from overtime.
 Costly – employees can recover up to two years
of overtime pay (possibly three)
 An employee cannot be both exempt and nonexempt (what are the employee’s primary
duties?)


WITHHOLDING PAYMENT OF ACCRUED PTO
Generally, an employer must pay an employee for
unused paid time off that has been awarded OR
earned (i.e., available for use) upon separation
from employment. N.D.A.C. § 46-02-07-02(12).
 Employers may not have a policy, procedure, or
employment contract which provides for the
forfeiture of unused paid time off upon separation
from employment
 Employers may establish a “use it or lose it” policy.


WITHHOLDING PAYMENT – PTO (CONT.)





Two exceptions to general rule
Employee works less than a year, quits, fails to give at
least five days notice, and employer has policy outlining
forfeiture of unused paid time off. N.D.C.C. § 34-1409.2(1).
Effective August 1, 2015, a private employer may also
withhold for ALL employees if: paid time off was
awarded but not yet earned AND before awarding paid
time off, employer provided written notice of the
limitation on payment of such paid time off. N.D.C.C. §
34-14-09.2(2).

UNAUTHORIZED DEDUCTIONS
An employer may only deduct the following from an
employee’s pay:
- Amounts required under state or federal law
- Amounts ordered to be withheld by a court
- Advances paid to employees
- A recurring deduction authorized in writing
- A nonrecurring deduction authorized in writing, when the
source of the deduction is cited specifically
- A nonrecurring deduction for damage, breakage, shortage,
or negligence must be authorized by the employee at the
time of the deduction
N.D.C.C. § 34-14-04.1


“HOT BUTTON” EMPLOYMENT ISSUES
Legalization of same-sex marriage/Sexual
orientation/gender identity discrimination
 Medical Marijuana
 Reasonable accommodations for pregnant
workers
 Retaliation claims
 Sexual Harassment
 Supervisor Training
 Criminal Background Checks
 EEOC enforcement priorities


SAME-SEX MARRIAGE
Obergefell v. Hodges, 576 U.S. ___ (2015).
 Fundamental right to marry is guaranteed to same-sex
couples by the 14th Amendment
 Employer ramifications
- FMLA
- Employee benefits
- Employer policies, procedures, handbooks
Decision does not create a new, protected category under
the North Dakota Human Rights Act – guarantees right
to marry, does not protect against sexual
orientation/gender identity discrimination


SEXUAL ORIENTATION/GENDER IDENTITY
N.D. Legislature has consistently defeated bills
which would have amended the North Dakota
Human Rights Act, adding sexual
orientation/gender identity as protected categories
 EEOC takes position discrimination on the basis of
sexual orientation or gender identity is already
covered by Title VII’s prohibition of discrimination
on the basis of sex.
 Decisions in the 7th and 2nd Circuits
 SCOTUS silent so far


MEDICAL MARIJUANA
ND voters legalized medical marijuana
 Department of Health requirements
 ADA/NDHRA
 Individualized assessment
 Federal law
 Federal contracts
 Drug Free Workplace policies


ACCOMMODATING PREGNANT WORKERS





64th Legislative Assembly passed HB 1463, which amended the
North Dakota Human Rights Act, requiring employers to provide
reasonable accommodations to pregnant workers.
What is “reasonable”?
The requested accommodation must not:
- Unduly disrupt or interfere with an employer’s normal operations,
- Threaten the health or safety of the requestor or others,
- Contradict a business necessity of the employer, or
- Impose undue hardship on the employer, based on the size of the
employer’s business, the type of business, the financial resources of
the employer, and the estimated cost and extent of the
accommodation

RETALIATION
#1 basis for employment discrimination claims,
both at the state and federal levels, ahead of
claims of discrimination on the basis of sex, race,
or disability, over the past 12 months
 Was #5 five years ago, behind disability, sex, age,
and race
 The Department received 151.85% more
retaliation claims in the past twelve months
compared to five years ago - filing rate has nearly
doubled
 Enforcement priority for the EEOC


RETALIATION (CONT.)









So, what is retaliation?
Retaliation occurs when an employee participates in a
“protected activity” and, based upon the employee’s
participation, the employer takes an adverse action against
the employee
“Protected activity” may include opposing discrimination,
participating in an employment discrimination proceeding, or
requesting an accommodation
Employee’s underlying “protected activity” may be without
merit, but the employee may still make out a viable
retaliation claim
Not to be confused with a “whistleblower” claim

SEXUAL HARASSMENT
Renewed attention
 Quid-pro-quo
 Unwelcome conduct
 Supervisor vs. co-worker
 What did you know/when did you know
 Investigations
 “Rises to the level”


SUPERVISOR TRAINING
First line of defense
 Can’t “un-ring” the bell
 Documentation
 Evaluations


CRIMINAL BACKGROUND CHECKS
“Ban-the-box” movement
 What are you asking for?
 Conduct individualized assessment
 Green Factors – Nature/gravity of crime/how
long ago/job duties
 EEOC
 Disparate impact


EEOC’S CURRENT ENFORCEMENT PRIORITIES








“Ban-the-box” movement
Failure to hire women in “traditionally male” jobs
Reasonable accommodations for pregnant workers
Protecting immigrant, migrant, and other vulnerable
workers (human trafficking). EEOC v. Global Horizons,
Inc., 7 F.Supp.3d 1053 (D. Haw. 2014)
Coverage of gay, lesbian, bisexual, and transgender
individuals under Title VII’s sex discrimination provisions
Enforcing Equal Pay laws

